
BEFORE

THE PUBLIC SERVICECOMMISSIONOF

SOUTHCAROLINA

DOCKET NO.2000-366-A- ORDERNO. 2001-86

JANUARY 30,2001

IN RE:Applicationof Chem-NuclearSystems,LLC
for Approvalof AllowableCosts.

'\

) ORDER

) CONTINUING

) HEARING AND

) SETTING PREFILING

) DATES

This matter comes before the Public Service Commission of South Carolina (the

Commission) on the request for a continuance of the hearing in this matter by Chem-

Nuclear Systems, LLC. Accordingly, we grant a continuance in the hearing until April 9,

2001 at 11:00. In addition, we hereby substitute new prefiling dates for those already

established, the new dates being premised on a hearing beginning on April 9, 2001.

This matter is also before the Public Service Commission of South Carolina (the

Commission) for the purpose of establishing pre-filing deadlines for testimony and

exhibits. Pursuant to 26 S.C. Regs. 103-869(C)(Supp. 1999), the Commission hereby

orders that twenty-five copies of the testimony and exhibits of the Applicant shall be

prefiled on or' before February 26, 2001, and that twenty-five copies of the testimony

and exhibits of the Commission Staff and/or intervenors shall be pre-filed on or before

March 19, 2001. (Material may be post-marked on these dates.) Also, any rebuttal

testimony and exhibits shall be pre-filed on or before April 2, 2001, and any surrebuttal

testimony and exhibits shall be pre-filed on or before April 6, 2001. (Material must be in
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theofficesof theCommissionandin thehandsof thepartieson thesedates.)It shouldbe

notedthat acceptanceinto therecordof surrebuttaltestimonyandexhibitsis subjectto

thediscretionof theCommission.In addition,partiesshallservetheir'pre-filedtestimony

andexhibitsonall otherpartiesof recordasrequiredby theCommission'sRulesand

Regulations.All partiesareremindedthatall witnessesmustbepresentduringany

hearingin this matteratthecall of theChairman,or theCommissionmaydeclineto

allow thewitnesses'testimonyto bereadinto therecordof theproceeding,and/ormay

declineto allow thewitnesses'exhibitsto beenteredinto theevidenceof thecase.

Pleasetakenoticethatanypartyrequestingmodificationof thisschedulemustfile

arequestfor suchmodificationwith theCommission.

BY ORDEROFTHE COMMISSION:

Chairman

ATTEST:

(SEAL)
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Applicationof Chem-NuclearSystems,LLC,
aDivision of GTSDuratek,Inc., for
Identificationof AllowableCosts

) ORDERGRANTING
) MOTION FORA
) PROTECTIVEORDER
) AND PROTECTIVE
) ORDER

This mattercomesbeforethePublicServiceCommissionof SouthCarolina(the

Commission)by wayof aMotion from theSouthCarolinaBudgetandControlBoard

(theBoard)for anorderimposingaprotectiveor confidentialityagreementuponChem-

NuclearSystems,LLC, aDivision of GTSDuratek,Inc. (Chem-Nuclearor the

Applicant)andtheBoard. Chem-Nuclear,in accordancewith CommissionOrderNo.

2000-591(July20,2000),filed anApplicationwith theCommissionfor identificationof

theApplicant's allowablecostsfor theoperationof its regionallow-level radioactive

wastedisposalfacility in Bamwell,SouthCarolina. After theBoardserveda setof

discoveryrequestsonChem-Nuclear,theBoard,anticipatingthattheApplicantmight

withhold or attemptto withhold responsesto certaindiscoveryrequestson thegrounds

thattheresponsesincludedconfidentialinformation,sentaproposedConsentProtective

Orderto Chem-Nuclearcoveringconfidentialinformationthatmightbeproducedduring

thediscoveryprocess.Chem-NuclearrejectedtheBoard'sproposedConsentProtective

Order. Thereafter,Chem-Nuclearservedproposedconfidentialityagreementson the
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Board;however',theseproposedagreementswererejectedby theBoard. Oralarguments

on theBoard's Motion wereheardonFebruary15,2001,at 11:30a.m.,in the

Commission'sHearingRoom. For'thereasonsdiscussedbelow,we find thatcertain

discoveryrequestsin thismattermayrequirethereleaseof confidentialinformation;

therefore,aProtectiveOrdershouldbeissuedin this case.

DISCUSSION

This Commission has the authority to issue a protective order in accordance with

the South Carolina Rules of Civil Procedure and South Carolina case law. Se___e26 S.C.

Code Ann. Regs. 103-854 (Supp. 2000). Rule 26(c), SCRCP states, "Upon motion by a

party or by the person from whom discovery is sought, and for good cause shown, the

court in which the action is pending...may make any order' which justice requires to

protect a party or person from annoyance, embarrassment, oppression, or undue burden

by expense .... " In Hamrn v. S.C. Public Service Com'n, 312 S.C. 238, 241,242,439

S.E.2d 852, 854 (1994), the Supreme Court held that the Commission properly issued a

protective order after it weighed whether' "the party seeking the protective order has met

its burden of showing good cause by alleging a particularized harm [and] the party

seeking the discovery.., show[s] that the information sought is both relevant and

necessary to the case." In the instant case, the Board acknowledges in its Motion for a

Protective Order that the Board anticipated that Chem-Nuclear would withhold or attempt

to withhold responses to certain discovery requests on the grounds that the responses

might include confidential information or business trade secrets. We believe that if the

Board did not think that the responses which contain confidential information or business
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tradesecretsshouldbeprotected,theBoardwouldnot havesentaconsentprotective

orderto theApplicantnor'would theBoardhavefiled aMotion for aProtectiveOrder

with this Commission.TheBoard'sactionsdemonstrateits acknowledgementthat

confidentialinformationdisseminatedin this docketshouldbeprotected.

During theoral arguments,theBoardstatedthatit is seekingresponsesregarding

four'mattersfrom Chem-NuclearwhichtheApplicantclaimsareconfidential. Thesefour

mattersaretrenchconstruction,slit trenchconstruction,wasteinspectionprocedures,and

salariesof disposalpersonnel.We find thattheApplicant's responsesto theBoard's

requestsarerelevantandnecessary;however,theseresponsesmaycontaincommercially

sensitive,intellectual,proprietaryinformationandtherefore,theresponsesshouldbe

subjectto aprotectiveorder. ThisOrderappliesto all thepartiesin thiscaseandwe

anticipatethat futurediscoveryrequestsmadeby thepartiesmayrequiretheproduction

of confidentialinformation. Therefore,thescopeof this Ordercoversnot only the

informationrequestedby theBoardduringtheoral argumentsbut alsoanyother'relevant

andnecessaryresponsesto discoveryrequestswhichfall into thecategoryof

"confidential information"asdefinedin this Order.

We find thattheconfidentialresponsesthatareproducedby theApplicantwill

allow thepartiesto fully preparefor thehearingin thismatter.A protectiveorderis

necessaryin thiscaseto protecttheinterestsof all parties.Weherebyorderthat any

documents,information,andmaterialrequestedby par_iesin this casedeemed

confidentialby theApplicant,Chem-NuclearSystems,LLC, aDivision of GTSDuratek,
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Inc. (Chem-Nuclearor theApplicant),andproducedby theApplicant,will besubjectto

thefollowing termsandconditions:

1. "ConfidentialInformation"shallmeanall documents,information,and

otherthings(bothtangibleandintangible)requestedfromtheApplicantin theabove-

referencedmatterfor whichtheApplicanthasagoodfaith reason,basedonbusiness

interests,thatthosedocuments,information,andother'thingsareconfidentialand

constitutetradesecretsandcommercialor financialinformationwhich areprivileged,

confidentialorproprietary. In orderto assertaclaimthat aparticular'document

constitutesConfidentialInformation,theApplicantshallclearlymarkanysuchdocument

as"CONFIDENTIAL INFORMATION."

2. The term "document" shall mean all written, recorded or graphic material,

and non-paginated items such as computer tapes, diskettes, and CD ROMs produced by

the Applicant in this docket proceeding.

3. Access to documents claimed by the Applicant to be Confidential

Information shall be made available to all parties in this proceeding pursuant to the South

Carolina Rules of Civil Procedure and the terms of this Protective Order. Confidential

Information shall be restricted by the parties to the following persons: counsel for the

par_ies, representatives of the parties in this case, witnesses and experts in this matter, the

Public Service Commission and its authorized staff, including certified court reporters.

Confidential Information will be used solely for the purposes of the proceedings in

Docket No. 2000-366-A and will not be used for any other' purpose, including

consultation with competitors of the Applicant, or marketing of any services of any
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person concerning, or related to the treatment, storage or disposal of low-level radioactive

waste.

4. Upon termination of this matter, all copies of Confidential Information

furnished by the Applicant to the parties in this case, or other copies made by anyone of

Confidential Information, together with all originals, reproductions and notes reproducing

such Confidential Information, shall be returned to counsel for the Applicant or'

destroyed, together' with a letter from counsel for the party to Applicant's counsel

confirming the same. The Public Service Commission may retain such confidential

information as was placed into the record of the case during any hearing on this matter.

Such information will be retained by the Commission as is other' confidential material.

5. Nothing in this Order shall constitute a limitation on any Party of Record

and/or Intervenor regarding the use of the Confidential Information protected herein for

any purpose in taking depositions or at any hearing pursuant to the governing rules of

procedure, evidence, and substantive law.

6.. The provisions of this Protective Order shall not terminate at the

conclusion of the proceedings in Docket No. 2000-366-A. The Applicant is entitled to

enforce this Protective Order against the parties of record before the Commission,

pursuant to the Commission's rules and regulations, or before any other .judicial authority

having competent jurisdiction for any breach or threatened breach of this Protective

Order. For purposes of enforcing this Protective Order, proper venue shall be Columbia,

South Carolina.
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7. Nothing in thisProtectiveOrdershallbeconstruedto preventthe

Applicant from objectingto discoverythatit believesto beotherwiseimproperunderthe

SouthCarolinaRulesof Civil Procedureandotherapplicablelaw Further,nothingin

this ProtectiveOrdershallpreventtheApplicant from filing anymotions,pursuantto the

SouthCarolinaRulesof Civil Procedureorotherapplicablelaw, concerningthemanner

in which ConfidentialInformationmaybedesignatedor disclosedat ahearingin Docket

No. 2000-366-A.

8. If anyprovisionof thisProtectiveOrderis violatedby thepartiesin this

matter,remediesfor noncompliancewill bemadeavailablein accordancewith South

Carolinalaw.

9.

this OrderasExhibit I, shallbeexecutedby thepartyrequestingtheConfidential

Informationandsentto counselfor theApplicantpiior to thereleaseof anyConfidential

TheCertificateof AuthorizedDocketRepresentative,which is attachedto

Information.
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10. This Ordershallremainin full forceandeffectuntil furtherOrder'of the

Commission.

BY ORDEROFTIlE COMMISSION:

Chairman

ATTEST:

Executiv_'rector_ - _ ,_,,__

(SEAL)
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EXHIBIT I

STATEOF

COUNTY OF

CERTIFICATEOFAUTHORIZEDDOCKET REPRESENTATIVE

I, , havebeengivenacopyof the

ProtectiveOrder'issuedin this proceeding,andI certify thatI havereadandunderstand

theProtectiveOrder. Further,I agreeto beboundby thetermsof theProtectiveOrder. I

understandthatthecontentsof theConfidentialInformation,andanynotes,memoranda,

or'anyotherform of informationregardingor derivedfrom ConfidentialInformationwill

not bedisclosedto anyoneotherthanin accordancewith theProtectiveOrderandshall

beusedonly for thepurposesof theproceedingsin SCPSCDocketNo. 2000-366-A.

Signature:

Dateof Execution:
(Typeor'print below)

Name:

Title:

Company:

Address:


